IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
BARBARA CAI N PLAI NTI FF
VS. Cvil Action No. 1:93cv370-D-D

AMERI CAN TRADI NG
AND PRODUCTI ON CORPORATI ON DEFENDANT

VEMORANDUM OPI NI ON

This matter is before this court on the notion of the
def endant Anmerican Tradi ng and Production Corporation for an entry
of judgnent as a matter of law in its favor. Finding that there
exi st genuine issues of material fact and that the defendants are
not entitled to a judgnent as a matter of law, the notion wll be
deni ed.

FACTUAL SUMVARY?!

The plaintiff Barbara Cain began her enploynment with the
def endant at sone point in 1984. Her work was apparently exenpl ary
up until the latter part of 1992, as reflected by perfornmance
eval uati ons conducted within the conpany. On Cctober 10, 1992 the
plaintiff attended a "Mtivation Canp" sponsored by the defendant
for the benefit of its enployees. While at this function, the
plaintiff attenpted to clinb a scaffold along wth other

supervi sory and nmanagenent personnel. While so clinbing, the

1 Wiile considering the notion pending before this court,
all reasonable inferences nmust be considered in the |ight nost
favorable to the plaintiff. King v. Chide, 974 F.2d 653, 656
(5th Cr. 1992). Therefore, the facts of this case are so
contenplated by this court.




plaintiff fell and suffered injury. The plaintiff returned to work
after treatnment for her injuries, but her nobility was restricted
by virtue of her need to use crutches.? After the plaintiff's
return to work, her performance eval uations were | ess t han gl ow ng.
In March of 1993, the plaintiff's enploynent with the def endant was
termnated, and the defendant attributed her termnation to a
conpany-w de restructuring. The plaintiff asserts that the
term nation was notivated by her post-injury physical condition and
has instituted this lawsuit under the auspices of the Anericans
Wth Disabilities Act (hereinafter "ADA"), 42 U S.C. § 12101.

DI SCUSSI ON

STANDARD FOR ENTRY OF JUDGVENT AS A MATTER OF LAW

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of [|aw F.RCP. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for

2 Wiile it is undisputed that the plaintiff was restricted
to crutches at the tinme she first returned to work, the extent of
her ability to walk without restriction after that tinme appears
to be a point of contention between the parties.
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summary judgnent is nade, the non-novant nust set forth specific
facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992). If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S.C. at 2554. "Were the record,
taken as a whole, could not lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. and Loan

Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-

moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

1. THE AMERI CANS W TH DI SABI LI TI ES ACT

The plaintiff in the case at hand has asserted her cl ai munder
t he ADA. The ADA prohibits enployers from "discrimnat[ing]
against a qualified individual with a disability because of the
disability.” 42 U.S.C. 8 12112(a). Interpretation and precedent
relevant to the Rehabilitation Act is equally applicable to the

ADA. See, e.9., Chandler v. Cty of Dallas, 2 F.3d 1385, 1391 (5th

Cr. 1993). In order to establish a prima facie case under the
ADA, the plaintiff nmust show

1) that she suffers froma "disability";

2) that she is a "qualified individual" for the

position; and
3) that she suffered an adverse enploynent action
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because of her disability.

Stradley v. Lawerence Communications, --- F.Supp. ---, 1994 W

637723 (E.D. La. 1994) (citing Chandler, 2 F.3d at 1390). For
summary judgnent purposes, the plaintiff need only present
sufficient evidence to create a genuine issue of material fact as
to each of these elenents. Chandler, 920 F.2d at 314-15.

1. DOES THE PLAI NTI FF SUFFER FROM A DI SABI LI TY?

In order to be protected under the Rehabilitation Act, and
i kewi se the ADA, a person need not have a "traditional"™ handi cap.

VWl ker v. Aberdeen-Mnroe County Hospital, 838 F.Supp. 285, 288

(N.D. Mss. 1993). A person is considered "di sabl ed" under the ADA
if that person

1) has a physical or ment al i npai r ment t hat

substantially limts one or nore of the mjor life

activities of [the plaintiff];

2) has a record of such inpairnent; or

3) is regarded as having such an inpairnent.
42 U. S.C. 8§ 12102(c). As to the evidence presented to this court,
there is nothing to indicate that the plaintiff had a record of
inmpairnments for which she asserts that she was fired. However
there is evidence to support a finding that she possessed a
physi cal inpairnment that substantially limted a mjor Ilife
activity. It is then incunbent upon this court to determne if
enough evi dence was presented to rai se a genuine i ssue of materi al

fact. Thankfully, the text of the statute is not the only source

of direction for this court in determ ning whether the plaintiff is



"di sabl ed" under the ADA. The United States Suprene Court directs
this court to the applicable regulations <created for the

i npl ement ation of the ADA.® School Board of Nassau Co. v. Arline,

480 U. S. 273, 280, 107 S.Ct. 1123, 1127, 94 L.Ed.2d 307 (1987). A
rel evant regulation* provides that a "major life activity" is a

"function such as caring for one's self, perform ng nmanual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and

working." 29 CF.R 8§ 1630.2(i); see Chandler, 2 F.3d at 1390

(quoting 45 CF. R 8 84.3(j)(2)(1i1) (1992) (enphasis added)). The
plaintiff has produced evidence that she was unable to travel
extensively in the course of her enploynent due in part to her
inability to carry her own | uggage. Further, there is also
evidence before this court that indicates that the plaintiff's
ability to wal k has been inpaired, which is listed specifically as
a"mjor life activity" in the relevant regulations. The plaintiff
has produced evidence from her physician's records that indicate
that she is "limted from any prolonged walking, clinbing,
crawling, junping or carrying of heavy objects such as anything
above 15 [bs."

It must al so be noted that the plaintiff has all eged that even

3 But see Coghlan, 851 F.Supp. at 812 (agency
interpretative guidelines not binding upon court).

4 See 29 CF.R 8§ 1630, et. seq. For further discussion of
the pertinent regul ations, see Robert L. Miullen, The Anericans
Wth Disabilities Act: An Introduction For Lawers and Judges, 29
Land & Water L. Rev. 175 (1994).



if she was not sufficiently physically inpaired as required under
the ADA, then the defendant regarded her as being so inpaired.

VWiile mnimal, the facts reflect that the defendant was aware of
the plaintiff's injury, her return to work on crutches, and her
conpl aints concerning her injuries. As well, there is evidence
that the plaintiff had a noticeable linp while walking. This is
sufficient circunstantial evidence to create a factual question on
the issue that would preclude sumary judgnent. There is
sufficient evidence to support a finding that the plaintiff is
"di sabl ed" as contenpl at ed under the ADA, and the determ nation is

a question of fact to be determned at trial. See Coghlan v. H J.

Hei nz Co., 851 F. Supp. 808, 814 (N.D. Tex. 1994). Sunmary judgnent
on this issue woul d al so be i nappropri ate because the plaintiff has
presented circunstantial evidence to support a finding that the
def endant regarded the plaintiff as disabled, and the matter should
be determned by at trial by a trier of fact.

2. 'S THE PLAI NTI FF A "QUALI FI ED | NDI VI DUAL?"

The parties are not in dispute as to the ability of the
plaintiff to perform the functions required of her during her
enpl oynment with the defendant. Both parties agree that she was and
is able to performher job, wth the m nor exception of being able
to travel as often as had been required in the past. There is
i kewi se nore than sufficient evidence before the court for a

finder of fact to determne that the plaintiff was qualified to



performthe essential functions of her job. The parties differ as
to howthe plaintiff's ability to work affects this lawsuit. It is
the defendant's contention that since the plaintiff is able to
performher job functions, she cannot be "di sabl ed" under the ADA.
Inability to "do the job" because of the disability is not a
requi renent for recovery under the ADA On the contrary, the
ability to performthe essential functions of an enployee's job is
an absol ute prerequisite tothe viability of a clai munder the ADA

Bradley v. University of Texas M D. Anderson Cancer Center, 3 F. 3d

922, 924 (5th Cir. 1993). Even though reasonabl e acconmpdati on may
be required by the enployer in order for the enployee to properly
perform it is ultimately the ability to conplete the required
tasks that is inportant:

To det erm ne whet her an i ndi vidual is otherw se qualified
for a given job, we nust conduct a two-part inquiry.
First, we nust determ ne whether the individual could
perform the essential functions of the job, i.e.,
functions that bear nore than a marginal relationship to
the job at issue. Second, if (but only if) we conclude
that the individual is not able to performthe essenti al
functions of the job, we nust determ ne whether any
reasonabl e accommodati on by t he enpl oyer woul d enabl e him
to perform those functions. As with establishing the
exi stence of a handicap, the burden lies with the
plaintiff to show that he is otherw se qualified.

Chandler, 2 F.3d at 1393-94; Chiari v. City of Leagque Cty, 920

F.2d at 311, 317 (5th GCr. 1991). Al in all, a "qualified"
i ndividual is one who can performall the requirenents of her job

in spite of her handicap. See Southeastern Community College v.

Davis, 442 U.S. 397, 406, 99 S.C. 2361, 2367, 60 L.Ed.2d 980
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(1979). Fromthe pl eadings and other matters subm tted, apparently
the parties do not dispute the fact that the plaintiff is fully
capabl e of performng the essential functions of her job and was
doing so at the tine of her termnation, in spite of any disability
t hat she m ght have.

3. HAS THE PLAI NTI FF SUFFERED AN ADVERSE EMPLOYMENT
ACTI ON "BECAUSE OF" HER DI SABI LI TY?

The plaintiff nmust also bring forth sufficient facts so that
a reasonable finder of fact could conclude that a discrimnatory
nmotive supported the defendant's decision to termnate the
plaintiff. It must be renenbered that the issue of a party's
intent is generally inproper for resolution on sunmary judgnent,
and direct evidence of intent is seldomavailable. This court is
of the opinion that the plaintiff has presented adequate evi dence
to prevent a grant of summary judgnent in this case. For exanpl e,
the plaintiff has cone forward with evidence of a change in the
qual ity of her work evaluations, with favorabl e revi ews before her
i njury and anbi val ent or unfavorable reviews after. The defendant
al so contends that the duties of plaintiff's enploynent position
were transferred to that of another enployee in Saint Louis,
M ssouri. However, the plaintiff has presented evidence that her
former duties were divided anobng other enployees at the sane
| ocation where she was enployed. Further, the plaintiff has
presented evidence that at |east one other enployee was given

anot her position within the conpany instead of being term nated,
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and that before her injury, the plaintiff had been prom sed anot her
position within the conpany. These instances and other facts
surrounding this case are sufficient for a reasonable finder of
fact to find a discrimnatory notive behind the defendant's
decision to termnate the plaintiff's enploynent. The plaintiff
has presented a genuine issue of material fact as to the
defendant's notivation in termnating her enploynent, and the
matter i s i nappropriate for resolution on summary j udgnment grounds.

CONCLUSI ON

In that the plaintiff has presented sufficient evidence to
this court to create genuine i ssues of material fact concerning her
clains, a grant of summary judgnent on those clainms would be

i nproper at this juncture. The defendant's notion will be denied.

A separate order in accordance with this opinion shall issue
t hi s day.
TH S day of Decenber, 1994.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

BARBARA CAI N PLAI NTI FF
VS. Cvil Action No. 1:93cv370-D-D

AMERI CAN TRADI NG
AND PRODUCTI ON CORPORATI ON DEFENDANT

ORDER DENYI NG MOTI ON FOR SUVMMVARY J UDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the defendant's notion for summary judgnent is DEN ED

All  nmenoranda, depositions, affidavits and other matters
considered by this court in denying the defendant's notion for
summary judgnent are hereby incorporated and nmade a part of the
record in this cause.

SO ORDERED, this the day of Decenber, 1994.

United States District Judge
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